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SUBMISSION ON ISSUES PAPER: TAXATION OF EMPLOYEE SHARE SCHEMES  

Introduction   

1. This submission is made by the Listed Companies Association (LCA) in response to the 
officials' issues paper "Taxation of employee share schemes" (Issues Paper).  A number 
of the LCA's members operate employee share schemes in one form or other, and they 
are widely regarded as having the following benefits:  

(a) aligning the interests of employees with those of shareholders (this is particularly 
relevant for executive-level schemes); and 

(b) higher levels of engagement, productivity and loyalty by employees (this is 
particularly relevant in the case of widely offered schemes).  

2. It is important that the tax regime for employee share schemes is clear, easy to apply, and 
does not result in material compliance costs or complexity for the employer or employees.  
Although share schemes are regarded as commercially beneficial, tax complexity or 
compliance costs can be a barrier to offering them.  Therefore, while the LCA supports 
proposals to simplify certain aspects of the tax regime applicable to employee share 
schemes (for example, clarifying the deductibility position for the employer and replacing 
the prescriptive DC 12 scheme rules with a simple de minimis exemption), we are 
concerned by other proposals contained in the Issues Paper, and in particular those 
relating to conditional share schemes. 

Summary of LCA comments  

3. In summary, the LCA's comments on the framework and specific proposals contained in 
the Issues Paper are as follows:  

(a) We do not agree with some of the comments in the Issues Paper regarding 
conditional employee share schemes being economically equivalent to a 
conditional cash bonus where the amount of the bonus is based on a future 
share price (i.e. "phantom" share schemes).  In particular: 

(i) Cash bonus schemes do not result in employees holding shares, which 
is a fundamental difference from share schemes.  Share schemes are 
generally not simply about remuneration but also encourage greater 
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alignment with the company’s interests and are intended to provide 
employees with an interest in the company as shareholders, not just 
employees.   

(ii) From the employee's perspective the economics of the arrangement 
depend on the terms of the particular scheme.  In common loan funded 
employee share schemes where the employee has downside risk in 
shares that vest, the arrangement is economically equivalent with the 
interests of an ordinary shareholder in the company.   

(iii) In addition, the Issues Paper appears to focus heavily on the economic 
outcome for the employee.  From the employer's perspective, the two 
arrangements are not economically equivalent: conditional share 
schemes provide certainty of the potential cost for the employer (both 
in terms of the cash bonus that is payable if conditions are met and, 
taking the approach adopted in the Issues Paper, recognising that it is 
appropriate to regard the issue of shares as giving rise to a cost to the 
company).  By comparison, a cash bonus based on future share price 
exposes the company to an uncertain liability.  For this reason phantom 
schemes are rarely used, or if they are then the potential bonus may 
be subject to a cap.  

(b) Linked to the above point, the proposal in the Issues Paper whereby the taxable 
income of the employee and the tax deduction for the employer in the case of a 
conditional share scheme would be calculated by reference to the actual value 
of the shares at the vesting date would give rise to a number of potential issues 
for the employer:  

(i) First, the deductible expense for the employer, and therefore the impact 
on the employer's tax position, would bear no relationship to the 
financial cost to the employer of providing the benefit or the expense 
that is recorded for financial reporting purposes under IFRS.   Lack of 
alignment with financial reporting purposes will increase compliance 
costs for employers and the deferred tax consequences would 
exacerbate the issues listed companies have in managing perceptions 
about their tax profile in the current environment. 

(ii) Second, when the shares vest in the employee, legal restrictions, a lack 
of liquidity in the shares, or company policy may mean the employee is 
not able to sell a portion of the shares in order to fund their tax liability.  
Although it is possible for the employer to use the PAYE regime to meet 
the employee's tax liability, compliance costs will again increase given 
a degree of complexity that is necessarily involved in imposing a 
withholding from a benefit that is not paid in cash.  It is not as simple 
as the company simply selling shares on behalf of employees as there 
will often be issues in selling the required volume of shares on the 
particular date.  By contrast, under the current rules where a cash 
bonus is paid to enable repayment of the loan that was used to fund 
the acquisition of shares, and which is based on the market value of 
the shares when acquired by the employee at the outset, application of 
PAYE to the cash bonus is straight forward and occurs as part of the 
ordinary PAYE processes.  In addition, the amount of the potential 
income to the employee and deduction to the employer is known at the 
outset and reflects the amount actually paid to the employee.  

(c) We support the proposal (in Chapter 3 of the Issues Paper) to remove potential 
asymmetries by ensuring the employer is allowed a deduction for the benefit 
provided to the employee.  We agree that the amount of the deduction should 
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be aligned with the taxable benefit to the employee.  However, consistent with 
our view that the taxable benefit to the employee should reflect the value of the 
benefit provided by the employer to the employee and not also subsequent 
increases or decreases in the value of the shares prior to the employee having 
unrestricted ownership (as discussed further below), the deduction should 
similarly be limited. 

(d) We do not agree with officials analysis in Chapter 4 of the Issues Paper that 
taxation at issue and taxation at exercise for share options results in equivalent 
after-tax outcomes for employees.  This analysis is overly simplistic and ignores 
the situation where an employee may incur a cost in acquiring the option and 
also the practical issues involved in accessing cash to pay the resulting tax at 
exercise.  The fact that there will be a need to sell shares to fund the tax 
(assuming it is in fact possible for the employees to sell the shares) is contrary 
to the whole objective of employee share schemes and may simply result in 
employees selling all of the shares, not just an amount to fund the resulting tax 
liability. 

(e) In relation to Chapter 5, we do not agree that the taxable benefit arising to an 
employee from a conditional share scheme should necessarily be the value of 
the shares when they vest.  The Issues Paper appears to assume that 
conditional share schemes are designed to deliver a tax free gain to employees 
(through an appreciation of the share price).  Where schemes are designed in 
that way, for example option-like arrangements or arrangements that provide 
downside protection to an employee, it may be appropriate to regard the 
downside protection aspect as a benefit relating to employment and subject that 
benefit to tax.  However, in our experience many conditional share schemes are 
not designed in this way and instead gains and losses on the shares simply 
follow from the fact the employee is a shareholder.  We submit that further work 
is required to develop rules that appropriately recognise the difference in these 
types of conditional schemes. 

(f) If officials do go down the route of proposing rules that would tax employees and 
give deductions to employers by reference to the value of the shares at the time 
of vesting, we would encourage you to explore options for allowing employees 
and/or employers the ability to elect to use the earlier taxing point (and values), 
as is the case in some offshore jurisdictions (see, for example, section 83(b) of 
the US Internal Revenue Code).  This would enable taxpayers to eliminate the 
material uncertainty and complications that would otherwise result.   

(g) In addition, if the Issues Paper proposals do proceed, we support transitional 
arrangements and grandfathering of existing schemes that allow shares 
acquired prior to enactment to vest in accordance with the tax law that applied 
at the time of acquisition.  The proposals will cause employers to have to 
redesign their existing schemes (or potentially terminate them).  Implementing a 
new scheme could take up to a year, which should be factored into the 
transitional arrangements.  There should be a period of at least 12 months post 
the enactment of any new rules before the rules come into effect to allow time 
for companies to properly consider their position, redesign their arrangements to 
take into account the new rules, get the required approvals (including binding 
rulings where appropriate), communicate with employees in relation to the new 
scheme, and implement the new arrangements.  However, we would also like to 
see companies have the option to early-adopt any new rules. 

(h) With respect to widely offered schemes, we note that some listed companies 
operate "DC 12" schemes, and others offer some other form of universally 
available share scheme.  Again, critical to the viability of such schemes from a 
commercial perspective is that they do not result in any material tax compliance 
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obligations for employees and that the tax treatment for the employer is 
straightforward.  Any universally offered scheme needs to be worthwhile for 
employees to participate in and for employers to offer.  In particular: 

(i) The current monetary threshold for DC 12 schemes and the rigid 
statutory criteria mean that they struggle to be worthwhile, even with 
the supposed "concessions".  However, we strongly support the 
retention of some form of concession for low value universal share 
schemes because they provide an ability to increase employees’ 
engagement with the company.  For example, we suggest a tax-exempt 
limit of at least $2,500 per employee per year under any form of 
universal share scheme.  We would view the concession as also being 
justifiable on compliance cost grounds, as the direct and indirect 
compliance costs of subjecting such benefits to full taxation could 
exceed the amount of tax collected.  Most employees would be saved 
from having to submit a tax return at all.  Further, if the current deemed 
interest deduction to the employer for loans to employees was removed 
and the employer was not entitled to a deduction for the provision of 
the benefit, then we do not consider that the concession would involve 
fiscal cost to the government.  

(ii) The DC 12 scheme is unique to New Zealand.  The scheme is of less 
value for New Zealand companies who have a significant presence 
overseas and who want to make a simple to administer global scheme 
available for all of their employees.  The $2,500 universal share 
scheme concession proposed above would allow New Zealand 
companies with a global workforce to do so. 

(i) Any new legislation could usefully provide a "safe harbour" for calculation of 
market value - for example the end of day, or a volume weighted share price 
over a period, for listed securities, and recognise that the stock market value 
could change between making an offer and allotment of the shares through 
market movements.  Even in widely held liquid securities, the share price in any 
week can move up or down 1% through market trading.  In smaller cap. stocks, 
trading can be more volatile. 

We are happy to discuss these matters further with you. 
 
 
Yours faithfully, 
 
 
 
Sarah Miller 
Chairman 
Listed Companies Association 

 
 

About the LCA  

Established in 1981 the LCA (listedcompanies.co.nz) is an independent, voluntary non-profit organisation providing 
a forum for discussion and exchange of views on issues of importance to New Zealand listed companies.  The 
LCA's main purposes are to: 

(a) help issuers further the long-term interests of their shareholders by working for a fair, 
adequate, and efficient regulatory system;  
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(b) help issuers maximise the benefits of listing and to make the requirements that come with that 
status appropriate and reasonable to comply with; and 

(c) promote confidence in, and growth of, business and capital markets in New Zealand. 

The LCA's members are NZX Main Board, NXT, NZAX, NZDX and dual listed issuers. 

 


